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M CHAEL B. MUKASEY, U.S.D.J.

On Decenber 4, 2002, this court issued an Qpi nion and
Order (the “Opinion”) which held, anong other things, that
petitioner Jose Padilla would be permtted to consult with
counsel “in aid of his petition and, in particular, in aid of
respondi ng to the Mobbs Decl aration [which described the factual
basis for his detention] should he choose to do so.” Padilla ex

rel. Newman v. Bush, 233 F. Supp. 2d 564, 603 (S.D.N Y. 2002).

The Opinion gave the parties until Decenber 30, 2002, to work out
by agreenent the conditions for conpliance with that hol ding, and
stated explicitly that if the parties could not agree, the court
woul d i npose those conditions itself. 1d. at 605, 610.

This case is now before the court on the governnent’s
notion to reconsider that holding. For the reasons set forth
bel ow, the notion to reconsider -- although untinely and
ot herwi se vul nerable to objection -- is granted. However, upon

reconsi deration, the holding is adhered to.

l.
The governnent’s notion, filed January 9, 2003, is
styl ed “Respondents’ Mdtion for Reconsideration In Part.” It
i ncludes a sworn decl aration, described nore fully below, setting
forth facts in addition to those the governnment submtted

previously, said to bear on whether Padilla should be permtted



to consult with counsel. There is a local civil rule applicable
to notions for reargunment or reconsideration. That rule requires
that such notions be nade within ten days after determ nation of
the original notion, and bars affidavits unless authorized by the
court.! Because the governnent’s notion was filed nore than a
nonth after the Opinion, and includes an affidavit w thout
benefit of court order, and because of the casuistry the
government has enployed in an effort to justify its disregard of
the cited rule, there is need to review both the briefing that
preceded the Opinion, and the procedural steps that followed it.
After the parties had submtted their initial briefs
addressed to the underlying petition, they submtted additiona
briefs, as the court requested during a conference on Cctober 21,
2002, addressing the question of whether Padilla should be

permtted to consult with counsel. The governnent’s argunents in

! Local Cvil Rule 6.3 (“Mdtions for Reconsideration or
Reargunment”) reads as foll ows:

A notice of notion for reconsideration or reargunent
shall be served within ten (10) days after the
docketing of the court’s determ nation of the original
notion. There shall be served with the notice of
notion a nmenorandum setting forth concisely the matters
or controlling decisions which counsel believes the
court has overlooked. The tine periods for the service
of answering and reply nenoranda, if any, shall be
governed by Local Cvil Rule 6.1(a) or (b), as in the
case of the original nmotion. No oral argument shall be
heard unl ess the court directs that the matter shall be
reargued orally.

SDNY &EDNY R 6.3



opposition, as summarized in the Opinion, were that such
consul tation would “jeopardi ze the two core purposes of detaining
eneny conbatants — gathering intelligence about the eneny, and
preventing the detainee fromaiding in any further attacks
against America.” Padilla, 233 F. Supp. 2d at 603 (quoting
Respondents’ Resp. to This C’'s 10/21/02 Order at 6) (internal
guotation marks omtted). That is, consultation would interfere
wi t h questioning, and present the opportunity to use counsel as
internediaries to send nessages to others. 1d. Those argunents
were answered in the Qpinion. 1d. at 603-05.

The Opinion directed respondent Secretary of Defense
Donal d Runsfeld to let Padilla nmeet with counsel “for the purpose
of submtting to the court facts bearing upon his petition, under
such conditions as the parties nay agree to, or, absent
agreenent, such conditions as the court may direct so as to
forecl ose, so far as possible, the danger that Padilla will use
his attorneys for the purpose of conveying information to
others.” 1d. at 605. The parties were directed to “di scuss and
arrange the conditions for defense counsel’s consultation with
Padilla” and to attend a conference on Decenber 30, 2002, “to
report on the results of those discussions and arrangenents.”
Id. at 610. Earlier, the Opinion had noted specifically that the
purpose for granting Padilla access to counsel was to permt him

to present facts to the court in connection with his petition;



“no general right to counsel in connection with questioning has
been hypot hesi zed here, and thus the interference with
interrogation would be m nimal or non-existent.” 1d. at 603.

On Decenber 23, 2002, the governnent sent ne a letter
intended to “(1) update the Court on the parties’ discussions
about the consultation between Padilla and his counsel ordered in
t he Decenber 4, 2002 Opinion; and (2) request a brief adjournnment
of the conference schedul ed to take place on Decenber 30.~
(Letter of Bruce to the Court of 12/23/02 (“12/23 Letter”) at 1)
That letter reported that, as directed in the Opinion, the
parties had nmet “to discuss the conditions [Padilla’ s counsel]

are likely to propose.” (ld.) | was told that “the parties
are not near to agreeing on a set of conditions for the neeting,
but it has been hel pful to begin to discuss particulars.” (1d.)
The governnent informed nme of its belief “as a result of hearing
t he defense proposals that it will be necessary, at a mininum to
present the Court and defense counsel with additional factual
information to enable the Court to assess the feasibility of
different conditions that may be proposed.” The gover nnment
di sclosed also that it was “continuing to consider its position
with respect to the consultation, including the possibility of
requesting that the Court weigh additional information in
reconsi dering aspects of its Decenber 4 Opinion.” (1d.)

The governnent noted as well the desirability of having



its deliberations conpleted by the time of the conference and the
difficulty of conducting those deliberations during the holiday
season (id.), and accordingly asked that the conference be
adj ourned “to either January 13th, 14th, or 15th, by which tine
we expect to have finalized the Governnent’s position and
submitted materials in witing” (id. at 2). The letter reported
that Padilla’ s counsel had consented “to the request for an
adjournment” (id.), but failed to nention that Padilla s counsel
had not agreed to as |ong an adjournnent as the government asked,
or to any further witten subm ssion.

Excl udi ng the weekends after Decenber 4, 2002, see Fed.
R Cv. P. 6(a),?the tine for a notion to reargue or reconsider
had expired by the time the 12/23 Letter was submtted.

On Decenber 24, 2002, the court issued an order
adj ourning the conference to January 15 and giving the governnment

until January 8 to serve its “witten submi ssion.” On January 8,

2 The rule reads, in pertinent part, as foll ows:

In conmputing any period of time prescribed or
al l owed by the local rules of any district court .o
the day of the act, event, or default fromwhich the
designated period of tine begins to run shall not be
included. . . . Wen the period of tinme prescribed or
allowed is less than 11 days, internediate Saturdays,
Sundays and | egal holidays shall be excluded in the
conput at i on.

Fed. R Cv. P. 6(a).

By that standard, the governnment’s tine to nove for
reargunment or reconsideration expired on Decenber 18, 2002.
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the United States Court of Appeals for the Fourth Crcuit issued

an opinion in Handi v. Runsfeld, 316 F.3d 450 (4th Cr. 2003),

and the governnent asked for a one-day extension of the deadline

for that “subm ssion,” which the court granted. In that case,
the Fourth Circuit treated a question certified for appeal by the
district court where Yaser Handi, an American citizen, had filed
a habeas corpus petition: “whether a declaration by a Speci al
Advi sor to the Under Secretary of Defense for Policy[?® setting
forth what the governnment contends were the circunstances of
Handi s capture was sufficient by itself to justify his
detention.” 1d. at 459.
The Fourth GCrcuit was careful to limt its decision,

di scussed further below, to the issues presented by the facts
before it, and specifically disavowed any intention to speak to
the circunstances presented in Padilla s case:

G ven the concerns discussed in the preceding sections,

any broad or categorical hol dings on eneny conbatant

desi gnations woul d be especially inappropriate. W

have no occasion, for exanple, to address the

desi gnation as an eneny conbatant of an Anerican

citizen captured on Anerican soil or the role that

counsel mght play in such a proceeding. See, e.q.
Padilla v. Bush, No. 02 Cv. 445 (MBM, 2002 W

31718308 (S.D.N. Y. Dec. 4, 2002). W shall, in fact,
go no further in this case than the specific context
before us — that of the undi sputed detention of a

citizen during a conbat operation undertaken in a
foreign country and a determ nation by the executive
that the citizen was allied wth eneny forces.

3That decl arant was M chael Mobbs, the same declarant as in
the case at bar. See Padilla, 233 F. Supp. 2d at 572.
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Id. at 465.

On January 9, the government nmade its “witten
submi ssion,” which turned out to be a “Mtion for Reconsideration
In Part.” The “part” of the Opinion the governnment seeks to have
reconsidered is the holding that Padilla may confer with his
|awers in aid of submtting facts to the court in support of his
petition. Appended to the government’s nenorandumin support of
the notion is the declaration of Vice Admral Lowell E. Jacoby,
Director of the Defense Intelligence Agency, sworn to January 9,
2003 (“Jacoby Decl aration”), supplenented -- as was the Mbbs
Decl aration discussed in the Opinion -- by a seal ed version
containing additional details (the “Seal ed Jacoby Declaration”).

As set forth nore fully below, the Jacoby Declaration
sets forth the factual predicate for one of the two governnent
argunment s advanced in support of the notion for reconsideration.
Those two argunments are (i) permtting Padilla to consult with
counsel could set back by nonths the governnent’s efforts to
bri ng psychol ogi cal pressure to bear upon Padilla in an effort to
interrogate him and could conprom se the governnment’s
interrogation techniques; and (ii) in any event, consultation
wi th counsel is unnecessary in view of the |evel of proof fixed
by the court in the Opinion as the standard for decidi ng whet her
t he governnent may continue to hold Padilla w thout form

charges — “sone evidence” to justify the conclusion that he is



an eneny conbatant, Padilla, 233 F. Supp. 2d at 608.*

On January 13, Padilla responded to the government’s
nmotion by (i) pointing out that it was filed past the deadline
i nposed by Local Cvil Rule 6.3, and violated that rule as well
insofar as it included a sworn statenent — the Jacoby
Decl aration — submtted w thout court permssion, and (ii)
di sputing the two substantive argunents advanced in the
governnment’s notion. On January 15, at the previously schedul ed
conference, Deputy Solicitor General Paul D. C enent,
representing the government, (i) previewed argunents the
government would |l ater tease out at greater length in its papers,
to the effect that its subm ssion did not violate Local Civil
Rule 6.3 (Tr. of 1/15/03 at 3), or cane within sonme fancied
exception to it (id. at 5), and (ii) after being asked five tines
whet her the government had any facts to bring to the court’s
attention in addition to those set forth in the Jacoby
Decl aration, finally said no (id. at 6-7).

The parties were given additional tine to brief the

* The governnent suggests as well that pernmitting Padilla
access to counsel is “anonal ous” (Respondents’ Mdt. for Recons.
at 14 n.5) in view of the holding in the Opinion that one of his
| awyers, Donna Newman, Esq., may serve as next friend in this
litigation because he is inaccessible, see Padilla, 233 F. Supp.
2d at 575-78. Allowing her to serve as next friend sinply made
it possible for her to comence the litigation and to proceed
with it as far as necessary. The need for Newman to serve as
next friend will end at the point, if it comes, when she has an
opportunity to consult with Padilla, and she can resune her
status as counsel only.




i ssues relating to both the propriety of the governnment’s notion
under Local Cvil Rule 6.3, and the substance of the notion; that
process i s now conpl ete.

The reasons for the rule should be apparent. The rule
is designed to avoid having a |losing party delay resol ution of
t he case, and burden the court, by sinply submtting new
argunents and facts after its initial subm ssions have proved
i nadequate. It is intended to “ensure the finality of decisions
and to prevent the practice of a losing party examning a
deci sion and then plugging the gaps of a lost notion with

additional matters.” Carolco Pictures, Inc. v. Sirota, 700 F.

Supp. 169, 170 (S.D.N. Y. 1988) (quoting Lewis v. New York

Tel ephone, No. 83 Cv. 7129, 1986 W 1441, at *1 (S.D.N. Y. Jan.

29, 1986)) (internal quotation marks omtted); see al so Shrader

v. CSX Transp., Inc., 70 F.3d 255, 257 (2d Gr. 1995) (notion for
reargunent “will generally be denied unless the noving party can
point to controlling decisions or data that the court overl ooked
-- matters, in other words, that m ght reasonably be expected to
alter the conclusion reached by the court”); Prinmavera

Fam |ienstifung v. Askin, 137 F. Supp. 2d 438, 442 (S.D.N.Y.

2001) (party may not “advance new facts, issues or argunments not

previously presented to the Court” (quoting Mirse/Diesel, Inc. v.

Fidelity & Deposit Co. of Maryland, 768 F. Supp. 115, 116

(S.D.N.Y. 1986)) (internal quotation marks omtted)).



The governnment advances essentially two argunents to
defend the propriety of its notion: that the notion is not
covered by the rule, and that the court and Padilla either
invited or consented to the notion. As to the first, the
government seizes on the word “determination” in that part of the
rule directing that the notion be submtted within ten days after
docketing of “the court’s determ nation of the original notion,”
and argues that there was no “determ nation” of the access to
counsel issue because details remained to be worked out as to how
such access woul d be had. (Respondent’s OQpp’'n to Mot. to Strike
at 2) No offense to the principle of finality of decisions
results fromthe governnent’s notion, it argues, because the
court’s decision granting Padilla access to counsel was not
final. (ld. at 4)

The governnent’s argunents here are perneated with the
pi nched | egali smone usually encounters from non-lawers. The
i ssue of whether counsel would have access to Padilla or not was
argued by the parties at the court’s specific invitation. The
government was permtted to adduce any facts it thought rel evant.
That issue -- access or not -- was determned. By the
government’s standard, there may be no such thing as a
“determ nation” of any notion that calls for subsequent conduct
by any party. By the governnment’s logic, even if the court had

directed that Padilla s attorneys be permtted to visit with him
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for a specified nunber of hours on a specified day, that would
not have “determ ned” the notion if the court failed to specify
also the time of day, or the type of roomin which they could
meet, or whether they could break for lunch, and the like.®

Further, the government contends that the court, having
invited the parties to confer about the conditions for counsel’s
access to Padilla, and having said it would i npose conditions if
the parties could not agree, had invited a “dial ogue”

(Respondents’ Cpp’'n to Mot. to Strike at 7 (quoting Polsby v. St.

Martin’s Press, Inc., No. 97 Cv. 690 (MBM, 2000 W. 98057, at *1

(S.D.N Y. Jan. 18, 2000))), and once there is to be a dial ogue,
it may include the subject of whether there is to be any access
at all.

The governnment detects in the 12/23 Letter notice of
its intent to file the notion at issue here, and seens to suggest

that the court and opposing counsel should have as well. Thus,

> The governnment’s argunent sunmons from obscurity an
abstruse problem — that because no rule can determne its own
application, it nmay appear that there can be no binding rule —
that was picked apart on the phil osophical dissecting table
toward the mddle of the |last century by Ludw g Wttgenstein, and
since has ceased to vex those inclined to contenplate such
matters. Conpare Ludw g Wttgenstein, Philosophical
| nvestigations § 198, at 80e (G E.M Ansconbe trans., 3rd ed.
1958) (“But how can a rule shew nme what | have to do at this
point? Whatever | do is, on sone interpretation, in accord with
the rule.”), with id. 8§ 201, at 8le (“[T]here is a way of
grasping a rule that is not an interpretation, but which is
exhibited in what we call ‘obeying the rule’ and ‘going agai nst
It’ in actual cases.”).

11



t he governnent points to its advice that “the parties are not
near to agreeing on a set of conditions for the nmeeting [between
Padi |l a and counsel],” that “defense proposals” made it
“necessary, at a mininum to present the Court and defense
counsel with additional factual information to enable the Court
to assess the feasibility of different conditions that may be
proposed,” and that the governnment was “continuing to consider
its position with respect to the consultation, including the
possibility of requesting that the Court weigh additional
information in reconsidering aspects of its Decenber 4
[Qpinion.” (Respondents’ Opp’'n to Mdt. to Strike at 6 (quoting
12/ 23 Letter at 1)) Finally, the government cites the court’s
Decenber 24 order granting it perm ssion to nmake a further
“witten subm ssion” as sonehow inviting or endorsing what it has
done here. (1d.)

However, what both the court and Padilla's counsel
plainly anticipated was a “di al ogue” about how the court’s
determ nation would be conplied with, not whether it would be
conplied with. The governnent’s anodyne reference in its 12/23
Letter to “reconsidering aspects of [the court’s] Decenber 4
Qpi nion” (12/23 Letter at 1), buried in a discussion of neetings
and proposal s and counter-proposals about howto conply with the
court’s determ nation, could not serve as notice of an intent to

chal l enge that determ nation frontally, particularly when the
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deadl ine for doing so had al ready passed and the governnent had
not secured the consent of Padilla s counsel to make a further
witten subm ssion.

Al t hough the 12/23 Letter included a “So O dered”
signature |ine, which now appears to have been intended nore as a
snare than as a convenience, | did not “So Order” the
governnent’s letter. |Instead, | entered a separate order sinply
permtting the government to nake a “witten subm ssion,”
presumably -- again -- one that set forth the facts the
government wanted me to consider in determning howit would
conply with the previous determ nation, not whether it would
conply with that determ nation.

What seens to have happened here is that the governnent
hoped the Fourth Crcuit opinion in Handi would help its position
in this case, and tried to slow the progress of this case until
t hat opi nion was issued. Wen that hope was di sappoi nted, the
government resorted to filing the current notion, notw thstanding
Local Rule 6.3. The question before the court is not so nuch
whet her or not that notion violates both the letter and the
spirit of the rule — it does — as whether or not the rule
shoul d control in this case.

The rule itself is prudential. |t describes what a
court may do to protect itself and parties generally from

obstructive litigation practices, not what a court nust do in
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every case. As the governnent points out, there have been

occasi ons when courts in this district have overl ooked failure to
conply with the rule when there were good reasons to do so
(Respondents’ Opp’'n to Mot. to Strike at 10 n.3), as there are
here. First, as the governnent points out, national security

i ssues have been raised in connection with this notion. Those

i ssues appear, at least facially, to warrant consideration.
Second, to the extent that the rule is intended to deter, or at

| east avoid rewardi ng, bad behavior, | think it unlikely that

t hose responsi ble for the disappointing conduct addressed above

will soon repeat it. Cf. Love v. Kwitny, 772 F. Supp. 1367, 1369

(S.D.N Y. 1991) (plaintiff found to have filed neritless notion
“but will suffer no sanction beyond the sting of that finding”).
Not wi t hst andi ng that the governnent’s notion violates

the rule, reconsideration will be granted.

.
As noted above, the Jacoby Decl aration, supplenented by
t he Seal ed Jacoby Decl aration, provides the factual predicate for
the governnent’s notion. It sets forth the substanti al
qualifications of Adm ral Jacoby, acquired during his 30-year
career as a comm ssioned officer, including service in numerous
supervisory intelligence-gathering positions and culmnating in

his current position as Director of the Defense Intelligence
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Agency (“DIA”) with a staff of 7000 civilian and mlitary

enpl oyees worl dwi de, who gather intelligence for both civilian
and mlitary departnents of governnent, including the President
and the Secretaries of State and Defense. It describes in broad
terms the intelligence-gathering process and the inportance of
mai ntaining its continuity and integrity. However, the princi pal
rel evance of the Jacoby Declaration to the issue at hand --

whet her Padilla should be permtted to consult with counsel — is
its description of the interrogation techniques used by the D A,
and its assessnent of the danger of interrupting such
interrogation to permt Padilla to consult wth counsel. The
Jacoby Decl aration describes as follows the DIA's interrogation
t echni que:

DIA's approach to interrogation is |argely dependent
upon creating an atnosphere of dependency and trust

bet ween the subject and the interrogator. Devel oping
the kind of relationship of trust and dependency
necessary for effective interrogations is a process
that can take a significant amount of time. There are
numer ous exanpl es of situations where interrogators
have been unable to obtain valuable intelligence froma
subj ect until nonths, or even years, after the

i nterrogation process began.

Anyt hing that threatens the perceived dependency and
trust between the subject and interrogator directly

t hreatens the value of interrogation as an
intelligence-gathering tool. Even seem ngly m nor

i nterruptions can have profound psychol ogi cal inpacts
on the delicate subject-interrogator relationship. Any
insertion of counsel into the subject-interrogator

rel ati onship, for exanple — even if only for alimted
duration or for a specific purpose — can undo nonths
of work and may permanently shut down the interrogation
process. Therefore, it is critical to mnimze

15



external influences on the interrogation process.
(Jacoby Decl. at 4-5)

The Jacoby Decl aration al so stresses the need for
ongoing intelligence, as new information is |earned that may
suggest new lines of inquiry to those already in custody. (ld.
at 5-6) Assessing the intelligence value of Padilla, Admral
Jacoby reviews in summary fashion the allegations in the Mbbs
Declaration relating to Padilla’ s contacts and training with al
Qaeda, and concludes that Padilla “could potentially provide
i nformati on” on about a dozen subjects, including not only the
so-called “dirty bomb” plot in which Padilla is alleged to have
been invol ved, but also nore general subjects such as al Qaeda
trai ning, planning, recruitment, nmethods and operations in
several countries, including the United States. (ld. at 7-8) In
addition, Admral Jacoby states that the information Padilla “nmay
be able to provide is time-sensitive and perishable.” (ld. at 8)
The Seal ed Jacoby Declaration sets forth in greater detai
information linking Padilla to al Qaeda, and thereby confirns
the nature of the information Padilla could provide to
interrogators. (Seal ed Jacoby Decl. at 8-10)

The Jacoby Decl aration and the Seal ed Jacoby
Decl aration contain the follow ng assessnent of the “Potenti al

| npact of Granting Padilla Access to Counsel”:

Permtting Padilla any access to counsel may
substantially harmour national security interests. As

16



Wi th nost detainees, Padilla is unlikely to cooperate
if he believes that an attorney will intercede in his
detention. DI A s assessnment is that Padilla is even
nore inclined to resist interrogation than nost
detainees. DIAis aware that Padilla has had extensive
experience in the United States crimnal justice system
and had access to counsel when he was being held as a
mat erial witness. These experiences have |ikely
hei ght ened hi s expectations that counsel w |l assist
himin the interrogation process. Only after such tine
as Padilla has perceived that help is not on the way
can the United States reasonably expect to obtain al
possible intelligence information from Padill a.

Because Padilla is likely nore attuned to the
possibility of counsel intervention than nost

detai nees, | believe that any potential sign of counsel
i nvol venent woul d di srupt our ability to gather
intelligence fromPadilla. Padilla has been detained
wi t hout access to counsel for seven nonths — since the
[ Depart ment of Defense] took control of himon 9 June
2002. Providing himaccess to counsel now would create
expectations by Padilla that his ultimte rel ease may
be obtai ned through an adversarial civil litigation
process. This would break — probably irreparably —-
the sense of dependency and trust that the
interrogators are attenpting to create.

At a mninmum Padilla mght delay providing information
until he believes that his judicial avenues have been
exhausted. G ven the nature of his case, his prior
experience in the crimnal justice system and the

Il ength of time that has al ready el apsed since his
detention, Padilla m ght reasonably expect that his
judicial avenues of relief my not be exhausted for
many nonths or years. Moreover, Padilla m ght harbor
the belief that his counsel would be available to
assi st himat any point and that seven nonths is not an
unprecedented tine for himto be w thout access to
counsel

Any such delay in Padilla s case risks that plans for
future attacks will go undetected during that period,
and that whatever information Padilla nmay eventually
provide wll be outdated and nore difficult to
corroborate.

Additionally, permtting Padilla s counsel to |learn

17



what information Padilla may have provided to

I nterrogators, and what information the interrogators

may have provided Padilla, unnecessarily risks

di scl osure of the intelligence sources and net hods

bei ng enployed in the War on Terrorism
(Jacoby Decl. at 8-9; Seal ed Jacoby Decl. at 12-13)°¢

Not wi t hst andi ng the inportance that Adm ral Jacoby

attaches to obtaining informati on he suggests Padilla m ght know,
and the serious consequences he suggests could flow from
permtting Padilla to consult counsel, both the Jacoby
Decl arati on and the Seal ed Jacoby Declaration are silent on the
followi ng two subjects: (i) the particulars of Padilla’ s actual
interrogation thus far, and what they suggest about the prospect
of obtaining additional information fromhim and (ii) when, if
at all, intelligence personnel have ever experienced effects of
an interruption in interrogation like the effects predicted in
both of the excerpts fromthe Jacoby Decl arati on quoted above.
As to the first of these gaps -- om ssion of information about
the actual questioning of Padilla — the Jacoby Decl arati on
di scl oses that that om ssion is purposeful (Jacoby Decl. at 1),
but governnment counsel disclose only that information fromthe
i nterrogations was excluded “in order to maintain separation

bet ween the national security interrogations and this

litigation.” (Respondents’ Qpp’'n to Mot. to Strike at 14 n.6)

® The Seal ed Jacoby Decl aration contains two additional
sentences, not quoted above, that add nothing of substance to
what is set forth in the Jacoby Decl arati on.
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The governnent does not explain the need for that
separation, and so | amleft to guess what it mght be. One
possi bl e expl anation m ght be a desire to avoid polluting any
future prosecution of Padilla with informati on obtained as the
result of his interrogation w thout counsel, although there are
ways to do that wi thout separating the interrogation entirely
fromthis litigation. 1In fact, it is not unheard of for
information that mght potentially invalidate a prosecution to be
wal l ed off within a single prosecutor’s office, and for the

prosecution to proceed wi thout incident. See, e.qg., Ford v.

United States, 756 F.2d 249, 254 (2d Cr. 1985) (governnent

prom se to create “Chinese Wall” so as not to use testinony of
W t ness spouse agai nst non-w tness spouse held sufficient to neet

claimof privilege by testifying spouse); United States v.

Seregos, 655 F.2d 33, 37 (2d Gr. 1981) (prosecutor and agent

i nsul at ed t hensel ves from proceedi ng i n which immuni zed testinony
was given, and therefore evidence was free of taint that woul d
have resulted from exposure to such testinony).

Anot her possi bl e explanation for this om ssion may be
concern by the governnent that if it discloses only so much of
the information relating to Padilla s interrogation as helps its
position in this litigation, it mght be forced to disclose nore

in the interests of fairness. Cf. United States v. Nobles, 422

U S 225, 239-40 (1975) (uphol ding power of trial court to
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condition testinony of defendant’s investigator about interviews
Wi th prosecution w tnesses upon production of investigator’s ful
report, notw thstanding claimof work product privilege); United

States v. Coplon, 185 F.2d 629, 638 (2d Cr. 1950) (L. Hand,

C.J.) (governnent could not fill a gap inits own case with
evidence that it would not then disclose to defendant). |f that
is the reason for the om ssion, the governnent’s choice may be
under st andabl e. However, understandable or not, the information
is not there, and so, as the governnent acknow edges, there is a
certain “lack of concreteness” in the Jacoby Declaration.
(Respondents’ Opp’'n to Mot. to Strike at 14 n.6)

The governnent does not allude to, |et al one explain,
its om ssion of any exanples of the sort of setback Admral
Jacoby projects in the event Padilla is allowed to consult
counsel in aid of responding to the Mobbs Declaration. It may be
that, if such exanples exist, their disclosure would present the
sanme problens as m ght be presented by disclosure of the
substance of Padilla s interrogation. In any event, this
information too is absent fromthe Jacoby Declaration.

Al t hough | would not be so bold as to substitute my own
judgnment for Admiral Jacoby’s on any of the nunerous
intelligence-related topics in his declaration, including the
i nportance of intelligence gathered fromal Qaeda prisoners and

t he proper technique for conducting an interrogation, when it
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conmes to his forecast about how Padilla m ght react to even a
brief interruption in his interrogation, it is inmportant to
recogni ze that that forecast is speculative -- as is clear from
repeated use of such words as “mght” and “coul d” -- absent any
i nformati on about either Padilla s actual interrogation or
i nformati on about interruptions in past interrogations that would
suffice to show whether they are truly anal ogous to the case at
hand. Moreover, the forecast specul ates not about an
intelligence-related matter, in which Admral Jacoby is expert,
but about a matter of human nature — Padilla’ s in particular —
in which, nost respectfully, there are no true experts.

Here it may be useful to recall Padilla s background.
Adm ral Jacoby describes Padilla, wth becom ng understatenent,
as soneone who “has had extensive experience in the United States
crimnal justice systeni (Jacoby Decl. at 8); the Opinion noted
that Padilla had been convicted of murder and weapons possessi on,
and had served tinme in jail for both before he |eft the country,
Padilla, 233 F. Supp. 2d at 572. That is to say, even before
Padi | | a achieved his current status as a suspected terrorist, he
was a crimnal, and crimnals are people with whomthis court has
at | east as nuch experience as does Adnmiral Jacoby, and perhaps
nor e.

Adm ral Jacoby specul ates at sonme | ength on how | ong

Padi |l a m ght hold out, suggesting at one point that even if
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Padi | | a heard not hi ng about this proceedi ng, because of the
“nature of his case, his prior experience in the crimnal justice
system and the length of time that has al ready el apsed since his
detention, Padilla m ght reasonably expect that his judicial
avenues of relief may not be exhausted for many nonths or years.”
(Jacoby Decl. at 8) However, nowhere does Adm ral Jacoby di scuss
the possibility that if Padilla consulted with counsel, nade

what ever submi ssion he was inclined to nmake, if any, and lost in
short order, as he well m ght under a “sone evidence” standard,

t he assured hopel essness of his situation would quickly becone
apparent to him particularly in view of his “extensive
experience in the United States crimnal justice systeni (id.),
and he m ght then seek to better his |lot by cooperating with his
captors.’” The advantages to the governnent of accelerating the

date that the prospect of certain confinenent closes in on

"To the extent that the experience of federal courts under
the U.S. Sentencing Guidelines is any indication, it suggests
that those facing the near certain prospect of custody have a
fine appreciation of howto cut their |osses. From 1970 until
1987, the year in which the Sentencing Guidelines went into
effect, the rate of guilty pleas rose gradually, only about 2%
from84%to 86% Under the pre-Quidelines system the |ength of
a sentence was entirely up to the judge and avoi dance of jail
al ways at |east a theoretical possibility. Beginning in 1988,
the year after the Guidelines were instituted, through 2002,
under a CGuidelines reginen in which jail in the event of
conviction is a certainty that can be mnimzed only by a guilty
plea and elimnated only by cooperation with the governnent, the
rate has risen nore than 10% to 96.6% Chart, Mdde of
Convi ction by Sentencing Year (on file with court) (prepared by
Ofice of Policy Analysis, U S. Sentencing Comm ssion).
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Padilla actually m ght outweigh the advantages of sinply waiting
until he gives up hope on his own, which Admi ral Jacoby has
conceded coul d take years.

At a minimum if the government had permtted Padilla
to consult with counsel at the outset, this matter would have
been | ong since decided in this court, and this case could have
been before the Second Circuit, which is fully capable of acting

on an expedited basis when necessary, see, e.g. In re Nextwave

Pers. Communi cations, Inc., 200 F.3d 43, 50 (2d Cr. 1999) (case

consi dered on expedited basis), particularly when inportant

I ssues of public policy are involved, see United States v. N.Y.

Tines Co., 444 F.2d 544 (2d Cr.) (en banc) (per curiam (argued
June 22, 1971; decided June 23, 1971), rev'd, 403 U S 713

(1971). But see id. at 755 (Harlan, J., dissenting) (“The tine

whi ch has been available to us, to the lower courts, and to the
parti es has been whol ly inadequate for giving these cases the
ki nd of consideration they deserve.”). The Suprene Court, too,

can expedite treatnment of cases when necessary. See, e.qg., Uah

v. Evans, 534 U. S. 1119 (2002) (granting a notion to set an
expedi ted schedule for briefing and oral argunent). |ndeed, that
Court may consider a case even before a Court of Appeals has
ruled on it. See 28 U S.C. § 1254 (2000) (allow ng review of a
case pending in a Court of Appeals by wit of certiorari “before

or after rendition of judgnment or decree”); Sup. CG¢. R 11
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(review of a case still pending in a Court of Appeals will occur
“only upon a showing that the case is of such inperative public

i mportance as to justify deviation fromnormal appellate practice
and to require inmedi ate determnation in this Court”). Ex Parte
Qirin, 317 U.S. 1 (1942), the case that provided principal
support for the central holding in the Opinion -- that the
President’s order to detain Padilla as an unlawful conbatant is
an aut hori zed and proper exercise of his powers as Commander in
Chief, Padilla, 233 F. Supp. 2d at 593-96 -- was decided on such
an expedited basis. In Quirin, the Court first allowed
petitioners to argue for leave to file habeas corpus petitions
directly in the Suprene Court after the District Court for the
District of Colunbia denied applications to file the petitions.
The Court heard such argunment from petitioners “[i]n view of the
public inmportance of the questions raised by their petitions and
of the duty which rests on the courts, in tinme of war as well as
in time of peace, to preserve uninpaired the constitutiona

saf eguards of civil liberty.” Quirin, 317 U S. at 19. 1In the
mdst of litigating that issue before the Suprenme Court, the
Quirin petitioners perfected an appeal to the D.C. Crcuit as
well and pronptly filed a petition for certiorari before judgnent
was rendered in the Crcuit. [d. at 19-20. | would not presune
to predict that this case would qualify for such treatnment, but

in view of the urgent tone of certain portions of the Jacoby
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Declaration, it seens at |east reasonable to point out the
avai lability of these procedures.

The point of the above discussion is not to show that
Adm ral Jacoby’s prediction of adverse consequences from
permtting Padilla to have contact with | awyers i s w ong.
Rat her, the point is that although that prediction is plausible,
it is only plausible. There are other equally plausible
scenari os, at |east sonme of which, suggested above, would be far
nore beneficial to the governnent than the prospect of waiting
whil e Padilla, conceded to be a seasoned veteran of inprisonnent,
toughs it out for whatever period of tinme he may think soneone on
the outside mght help him It is a paradox of the governnment’s
own maki ng that what prevents Padilla from becom ng aware of the
possibility that his avenues of appeal could be swiftly

foreclosed is that he is not permtted to consult with a | awer.

I,

Even if the predictions in the Jacoby Declaration were
reliably nore certain than they in fact are, | would not be free
sinply to take the counsel of Admiral Jacoby’ s fears, however
wel | founded and sincere, and on that basis alone deny Padilla
access to a lawer. There is no dispute that Padilla has the
right to bring this petition, and, for the reasons set forth in

the Opinion, the statute nmakes it plain that he has the right to
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present facts if he chooses to do so. Padilla, 233 F. Supp. 2d
at 599-600. As also set forth in the Qpinion, there is no
practical way for Padilla to vindicate that right other than
through a | awyer, and the court has the power to direct that he
be permtted to consult a lawer to that end. 1d. at 602-05.

That brings us to the governnent’s second argunent.
The governnent contends that the standard of proof adopted by the
court — “sone evidence” — noots any requirenent in the statute
that Padilla be heard because that standard of proof “focuses
exclusively on the evidence relied on by the executive”
(Respondents’ Mot. for Recons. at 10) -- i.e., requires only that
the court consider facts known to the President, as set forth in
t he Mobbs Declaration, to determ ne whether there is “sone
evi dence” that the President was exercising his constitutional
prerogati ves when he ordered that Padilla be detained as an eneny
conmbat ant. \Watever m ght be Padilla s own factual show ng, the
government contends, it is beside the point.

Contrary to the governnent’s view, use of the “sone
evi dence” standard to decide the | awful ness of Padilla’'s
detention does not nean that he need be given no opportunity to
present facts in connection with his petition. Rather, as set
forth below, | cannot confirmthat Padilla has not been

arbitrarily detained wi thout giving himan opportunity to respond

to the governnent’s all egations.
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Arbitrary deprivation of liberty violates the Due

Process C ause, Foucha v. Louisiana, 504 U.S. 71, 80 (1992),

which “applies to all ‘persons’ within the United States,”

Zadvydas v. Davis, 533 U S. 678, 693 (2001). The purpose of the

“some evidence” standard is to assure that the executive has not

arbitrarily deprived a person of liberty. See Superintendent,

Mass. Corr. Inst. v. HIIl, 472 U S. 445, 457 (1985) (there is

“sonme evidence” to support a factual determ nation when “the
record is not so devoid of evidence that the findings [are]

wi t hout support or otherwise arbitrary”). Thus, in Hll, the
Court held that the Due Process C ause requires that a prison
di sciplinary board s decision to revoke an inmate’s good tine
credit be supported by “sone evidence.” 1d. at 455; see also

United States ex rel. Vajtauer v. Commir of Immgration, 273 U.S.

103, 106 (1927) (“Deportation without a fair hearing or on
charges unsupported by any evidence is a denial of due process

whi ch nmay be corrected on habeas corpus.”).

No court of which | am aware has applied the “sone
evi dence” standard to a record that consists solely of the
government’s evidence, to which the governnment’s adversary has
not been permtted to respond. Rather, courts have applied that
standard to review the decisions of tribunals where petitioners
had a chance to contest the evidence against them For exanpl e,

in HIl, each inmate chall enging his puni shment had a chance to
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present excul patory evidence at a disciplinary hearing. See Hil

v. Superintendent, Mass. Corr. Inst., 466 N E. 2d 818, 820 (Mass.

1984) (“The disciplinary board held a separate hearing on the
charges agai nst each plaintiff. At each hearing, sone

excul patory evidence was introduced.”). The disciplinary board’s
heari ng generated a record that was used by the review ng court
to determne that the board s decision had evidentiary support.

HIl, 472 U S. at 456-57; see also, e.d., Dickinson v. United

States, 346 U. S. 389 (1953) (party challenging selective service
determnation allowed to testify and submt evidence at |oca

board hearing); Eagles v. U.S. ex rel. Sanuels, 329 U. S. 304,

310-11 (1946) (several hearings accorded party chall engi ng
sel ective service determnation); Vajtauer, 273 U. S. at 106
(alien chall enging deportation had opportunity to testify at
heari ng and was represented by counsel).

Because the “sone evi dence” standard has been applied
after adversary proceedi ngs at which both sides had a chance to
present evidence that was then eval uated, review ng courts have
not found it necessary to examne the entire record in order to
ensure that deprivations of liberty were not arbitrary. Prison
di sci plinary proceedi ngs frequently have generated such cases;
H1ll is one of them The Suprene Court in Hll found that
deci di ng whether the “sone evidence” standard is net “does not

require examnation of the entire record, independent assessnent
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of the credibility of wtnesses, or weighing of the evidence.”
Hll, 472 U S. at 455. *“lInstead, the relevant question is
whet her there is any evidence in the record that coul d support
t he concl usi on reached by the disciplinary board.” [1d. at 455-
56.

Courts review ng prison disciplinary proceedi ngs after
H 11 have held that “some evidence” does not nmean any evi dence at
all that would tend, however slightly, to make an inmate’'s guilt
nore probable. Rather, the evidence nust prove the inmate’s

guilt in sone plausible way. See, e.qg., Zavaro v. Coughlin 970

F.2d 1148, 1152-53 (2d Cr. 1992) (evidence that innate was one
of 100 inmates in mess hall during riot in which assaulted prison
guards stated “every inmate” had participated not sufficient

under the “some evidence” standard to support finding he actually

participated in the riot); Lenea v. Lane, 882 F.2d 1171, 1175-76
(7th Cr. 1989) (evidence that inmate had the opportunity to
assi st escape insufficient to support finding he did so because
“[a]lthough ‘some evidence’ is not much, and obvi ously ranks far
bel ow what woul d be sufficient in a crimnal or civil trial, it
still must point to the accused’ s guilt”).

Further, the evidence nust carry sone indicia of

reliability. WIIliams v. Fountain, 77 F.3d 372, 375 (11th Cr
1996) (failure to evaluate credibility of informant statenents

bars reliance on such statenents); Hensley v. WIlson, 850 F.2d
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269, 276 (6th Cir. 1988) (sane); Brown v. Smth, 828 F.2d 1493,
1495 (10th Cir. 1987) (sane); Cato v. Rushen, 824 F.2d 703, 705
(9th Cr. 1987) (statement of informant with no first-hand

know edge insufficient); Mendoza v. Mller, 779 F.2d 1287, 1293

(7th Cir. 1985) (reliability of confidential informants may be
established in any of several ways, but nust be established); see

al so Bridges v. Wxon, 326 U. S. 135, 151, 155-56 (1945)

(deportation order could not be sustai ned under sone evidence
standard when the Attorney General’s decision rested on unsworn
statenents by cooperating witness who deni ed naking them.

Conpare, e.qg., Gaston v. Coughlin, 249 F.3d 156, 163 (2d Cr

2001) (testinony of confidential informant sufficient where
ci rcunst ances of testinony and informant’s history provided

indicia of reliability), with, e.qg., Goff v. Burton, 91 F.3d

1188, 1192 (8th Gr. 1996) (informant’s testinony did not neet
even mni mal standards).

Contrary to the governnment’s claimhere that no
evi dence offered by Padilla could affect a determ nati on under
the “sone evidence” standard, the Seventh G rcuit has held,
applying Hll, that excul patory evidence froman inmate is
rel evant to whether the governnment has nmet the “sonme evidence”
standard if such evidence directly undermnes the reliability of
the governnent’s evidence. See Meeks v. McBride, 81 F.3d 717,

720-21 (7th Gr. 1996) (urine test showi ng drug use insufficient
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under “sone evi dence” standard when it bore incorrect prisoner
nunber and i nmate established there was nore than one person with

his name at the institution); Viens v. Daniels, 871 F.2d 1328,

1335 (7th Gr. 1989) (dictum (“It is therefore in general

i mmat erial that an accused prisoner presented excul patory

evi dence unl ess that evidence directly undercuts the reliability
of the evidence on which the disciplinary authority relied or
there are other extraordinary circunstances.”).

By the logic of H1l, Meeks and Viens, Padilla nust

have the opportunity to present evidence that underm nes the
reliability of the Mobbs Declaration. Furthernore, inasnuch as
Padi | | a has not yet been heard at all on the subject, he is
entitled to present evidence that conflicts with what is set
forth in the Mobbs Decl aration, and to have that evidence

consi dered al ongsi de the Mobbs Declaration. Wen | refer to “the

logic of Hll, Meeks and Viens,” | nean only that. Those cases,

whi ch dealt with evaluation of evidence gathered in the
relatively accessible setting of a prison, cannot be applied
mechani cally to eval uation of evidence gathered in the chaotic
and | ess accessible setting of a distant battlefield. Wat

al l omances will have to be nade in applying the |ogic of those
cases will have to abi de whatever subm ssion Padilla nmay choose
to make. However, unless he has the opportunity to nake a

subm ssion, this court cannot do what the applicable statutes and
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the Due Process Clause require it to do: confirmwhat frankly
appears likely fromthe Mbbs Declaration but cannot be certain
if based only on the Mbbs Declaration — that Padilla' s
detention is not arbitrary, and that, because his detention is
not arbitrary, the President is exercising a power vouchsafed to
himby the Constitution. As set forth in the OQpinion, because
the only practicable way to present evidence, if he has any and
chooses to do so, is through counsel, he nust be permtted to
consult with counsel

Handi, in which the Fourth Circuit found that Yaser
Handi, an all eged eneny conbat ant captured in Afghani stan, was
“not entitled to challenge the facts presented in the Mbbs
declaration,” Handi, 316 F.3d at 476, does not conpel a different
result, despite the governnment’s strenuous contentions to the
contrary. |In Handi, the Fourth GCrcuit held that when “a habeas
petitioner has been designated an eneny conbatant and it is
undi sputed that he was captured in a zone of active conbat
operations abroad, further judicial inquiry is unwarranted when
t he governnent has responded to the petition by setting forth
factual assertions which would establish a legally valid basis
for the petitioner’s detention.” 1d. That is, if the petitioner
does not dispute that he was captured in a zone of active conbat
operations abroad and the governnent adequately alleges that he

was an unl awful conbatant, the petitioner has no right to present
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facts in connection wth his habeas petition. Rather, his
petition fails as a natter of |aw.

Because Handi did not dispute that he was captured “in
Af ghani stan during a tinme of active mlitary hostilities,” id. at
460, and the governnent set forth factual assertions establishing
a valid basis for Handi’'s detention, the Fourth G rcuit concl uded
that Handi was |awfully detained, id. at 476. |n reaching that
conclusion, the Court did not have to decide what standard to
apply if the petitioner were to deny that he was captured in a
zone of active conbat operations abroad. 1d. at 474 (“It is not
necessary for us to decide whether the ‘sone evidence' standard
is the correct one to be applied in this case . . . .").

The Court in Hamdi took pains to point out that its
holding was Iimted to “the specific context before us — that of
t he undi sputed detention of a citizen during a conbat operation
undertaken in a foreign country and a determ nation by the
executive that the citizen was allied with eneny forces.” Handi,
316 F.3d at 465. That wise restraint is well worth following in
this case by recognizing explicitly the limts of the current
hol di ng, and thereby recogni zing as well the contrast between
this case and Handi. Unli ke Handi, Padilla was detained in this
country, and initially by | aw enforcenent officers pursuant to a
material witness warrant. He was not captured on a foreign

battlefield by soldiers in conbat. The prospect of courts
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second-guessi ng battlefield decisions, which they have resolutely

refused to do, e.q., id. at 474; cf. Stencel Aero Eng’qg Corp. V.

United States, 431 U. S. 666, 673 (1977), does not loomin this

case.
The limts of this case warrant mention for another
reason as well. The Jacoby Declaration is none too subtle in
cautioning this court against going too far in the protection of
this detainee s rights, suggesting at one point that permtting
Padilla to consult with a | awer “risks that plans for future
attacks will go undetected.” (Jacoby Decl. at 9) More than a

match for that are passages in the am cus curiae subm ssions in

this case, where | awers raise the specter of Korematsu v. United

States, 323 U S. 212 (1944), and call Padilla’ s detention “a
repudi ati on of the Magna Carta”, Supplenental Br. of Amci Curiae
N.Y. State Ass’'n of Crimnal Defense Lawers at 8, 25, thereby
suggesting that if Padilla does not receive the full panoply of
protections afforded defendants in crimnal cases, a dictatorship
will be upon us, the tanks will have rolled. Those to whom

i mges of catastrophe conme that easily m ght take confort in
recalling that it is a year and a half since Septenber 11, 2001,
and Padilla s is not only the first, but also the only case of
its kind. There is every reason not only to hope, but also to
expect that this case will be just another of the isolated cases,

like Quirin, that deal with isolated events and have limted
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appl i cation.

Once again, counsel will consult in an effort to agree
on the conditions under which Padilla will consult with counsel
and, if he chooses, subnmt facts in response to the Mbbs
Decl aration. Absent agreenent, the court will inpose conditions.
Lest any confusion remain, this is not a suggestion or a request
that Padilla be permtted to consult with counsel, and it is
certainly not an invitation to conduct a further “dial ogue” about
whet her he will be permtted to do so. It is aruling -- a
determnation -- that he will be permtted to do so.

The parties will attend a conference at 9:15 a.m on
March 27, 2003, in Room 21B, United States Courthouse, 500 Pear
Street, New York, NY, for the purpose of reporting on their
consultations. Any party wishing to apprise the court in witing
of any issues renmining after such consultations will do so by 5

p.m on March 25, 2003.

SO ORDERED:
Dat ed: New York, New York M chael B. Mikasey,
March 11, 2003 U S District Judge
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